
 The pipeline project Nord Stream 2 truly is a dividing is-
sue. In 2015, Gazprom and five partner companies from 

EU member states announced that they would build a sec-
ond 9.5 billion Euro twin set of gas pipelines for delivering 
an additional 55 billion cubic meters of natural gas from 
Russia to Germany on the Baltic seabed. Since then, a 
broad debate on implications for foreign, security and cli-
mate policies has emerged. While for two years, heads of 
states and governments from Central-Eastern Europe and 
Baltic Sea neighbors have heavily criticized the project in 
the European Council, and letters from national capitals 
and the European Parliament have been 
sent to the European Commission ob-
jecting to the project, adequate legal 
measures to prevent the construction pro-
cess have remained unclear. The main rea-
son for this is that Nord Stream 2 neither 
relies on public financing from the EU or 
member state budgets, nor on a multilat-
eral agreement between governments. As 
a commercial investment largely outside 
of EU member states’ territorial jurisdic-
tion, it is thus not easy to stop.

This does not mean, however, that 
there is a lack of legal frameworks. Like 
other infrastructure projects, the Nord 
Stream 2 developers have to fulfill the 
permitting criteria described in national 
laws of Baltic Sea littoral states, in EU 
law and in international law under the 
“United Nations Convention on the 
Law of the Sea” (UNCLOS) and the Es-

poo Convention on environmental aspects. Only Den-
mark’s coalition government is trying to prevent granting 
a permission by a new law, allowing the foreign minister 
to stop infrastructure projects in territorial waters on the 
basis of security concerns. Depending on the development 
of this domestic law-making procedure, the Nord Stream 
2 developers could be forced to avoid Danish territorial 
waters and change the anticipated route. This would result 
in a delay of pipe laying, but most likely not stop the pro-
ject. Contrary to cases of publicly funded infrastructure, 
the realization of the Nord Stream 2 project is not subject 
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to the agreements reached in political 
negotiation processes between states. 
Thus, unless the project developers act 
against existing laws, direct political in-
fluence on the pipeline construction re-
mains limited. 

The Commission and Nord Stream 2 
While Commission representatives have 
for the last two years repeatedly claimed, 
that they do not “like” the Nord Stream 2 
project “politically”, it remained unclear, 
what this would imply in legal terms. In a 
first step, initiated already in 2016, the 
Commission asked its legal service to 
clarify the applicability of its regulatory 
framework for the natural gas market – 
the Third Internal Market package from 
2009 – on the planned pipeline. In an in-
ternal document, the Commission’s legal 
service denied the applicability, since the 
EU’s regulatory framework would not 
cover offshore pipelines from third coun-
tries up to the entry point in the EU sys-
tem some kilometers inland, where natu-
ral gas is distributed by connecting 
pipelines further into the internal market. 
In a second step, in February 2017, the 
Commission’s Energy Directorate, con-
trary to its internal legal advice, asked the 
German regulatory authority, the “Bun-
desnetzagentur”, to apply the 2009 rules 
on the project. The German regulator de-
clined to do so, referring to its own read-
ing of EU law and to other cases of im-
port pipelines, in which EU rules were 
explicitly not applied, also hinting at the 
assessment of the Commission’s internal 
legal service. 

While the Commission felt that 
political pressure to take measures against the project was 
growing, it found itself locked in a difficult situation: Ei-
ther it could disregard the assessments of its internal legal 
advisors and the regulator that would have to implement 
its policy; or it could upset those actors in the EU context, 
who had trusted the Commission to use every possible in-
strument against the project. In this situation of difficult 
political expectation management, the Commission chose 
a third way: shifting responsibility to another institution 
and putting the ball in the field of member state govern-
ments in the Council.

The IGA Mandate
The Commission’s approach to externalize the problem of 
dealing with Nord Stream 2 involved two aspects. First, it 
moved to a different arena. While the EU’s internal energy 

market is a domain of the Commission, in the field of in-
ternational energy governance, member states have an in-
stitutional prerogative. Second, the Commission had to 
find a reason for this move to the international arena. In 
order to do so, it constructed the problem of a “legal void”, 
claiming that a conflict of laws on energy regulation was 
apparent in the Baltic Sea, knowing full well that EU en-
ergy market regulation has never been used for comparable 
import pipelines before, not to mention an application in 
the EEZ. To solve this artificially constructed problem, the 
Commission asked the Council for a mandate to start ne-
gotiations on an Intergovernmental Agreement (IGA) 
with Russia. This IGA should include all important ele-
ments of the EU’s domestic approach: A third party access 
to the pipeline, unbundling of ownership and operation of 
the pipeline, tariff regulation and transparency.

Excursus: Territorial waters and Exclusive Economic Zones (EEZ)
International law differentiates between two categories for the ap-
plication of legal systems on sea. Within the territorial waters (up to 22 
kilometers from the coast), states have an exclusive right to apply their 
domestic laws. In the context of EU member states, European law also 
applies similarly. The Exclusive Economic Zone (EEZ) (up to 370 kilom-
eters) is not sovereign territory of a state, but an area, where states 
can exercise activities of exploration and exploitation, according to the 
UNCLOS convention. In addition, international environmental standards 
apply. The laying of an undersea cable or a pipeline is subject to these 
rules. In the case of Nord Stream 2, the pipeline only crosses the ter-
ritorial waters of Russia, Germany and Denmark (around the island of 
Bornholm), but touches the EEZ of several coastal states.
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This Commission approach was either doomed to 
fail, or intended to. First, it was unlikely to collect the le-
gally required majority of governments to agree on provid-
ing the Commission with such a mandate. This difficulty 
stemmed from two sources: on the one hand, member state 
governments feared a precedent for an institutional trans-
fer of power to the Commission; on the other hand, and 
even more importantly, the reasoning for the exercise (the 
claim about a “legal void”) was already questioned by many 
governments and later wiped off the table by the Legal 
Service of the Council. But even if member state govern-
ments would have been convinced and legal questions were 
put aside, it seems unclear, why the Russian government 
would have entered negotiations about an IGA, voluntar-
ily introducing EU energy market rules in the EEZ and in 
Russian territorial waters, having in mind, that this was 
explicitly not a precondition for the construction process. 

For the Commission, the purpose of proposing the 
IGA procedure was meant to satisfy the demands of Den-
mark, Sweden and Central-Eastern European states to act, 
while at the same time, claiming that reasons for failure of 
this attempt lay with member state governments in the 
Council. However, no measure comes without costs: First, 
the debate about an IGA incrementally shifted the politi-
cal controversy about Nord Stream 2 from stopping the 
construction of the pipeline towards the issue of how to 
operate an already built pipeline. Second, it raised the 
question as to why the Commission refrained from apply-
ing EU energy market regulation in the territorial waters 
of its member states in the first place, while at the same 
time claiming a conflict of legal systems between Russia 
and the EU in the Baltic Sea. Since this second question 
received growing attention and political 
pressure was built up, the Commission 
was forced to act again.

Changing the Gas Market Directive
Many observers of the debate were sur-
prised when the Commission announced 
during a parliamentary hearing in Octo-
ber 2017 that it was planning to modify 
the Gas Market Directive, the corner-
stone of EU energy market regulation in 
the area of natural gas. The proposed 
amendment includes the regulation of 
offshore pipelines in the EU’s territorial 
waters. So far, the Gas Directive does not 
explicitly cover the regulation of offshore 
pipelines from third countries arriving on 
EU territory. The text of the Directive 
rather defines an “interconnector” as a 
pipeline between two EU member states 
and therefore does not refer to import 
pipelines. This non-applicability was also 
stated by the Legal Services of the Com-
mission and the Council and by the Ger-

man regulator. Recognizing the complexity of this situa-
tion, the Commission has now proposed to change the law 
in order to include import pipelines from third countries in 
the EU’s energy acquis. At this moment, it would be ap-
propriate to highlight three points. 

First, the Commission has created a fundamental 
friction in its own argumentation. If Brussels sees the need 
to change the directive to apply EU energy market regula-
tion to the parts of the pipeline that run in territorial wa-
ters, the claim about a “legal void” is obviously unjustified. 
There cannot be a conflict of law systems, if a change to the 
law is required in order to make the EU law applicable in 
the first place. This inconsistency in argumentation leads to 
a conclusion that the IGA mandate procedure is based on 
an assumption which the Commission has already de-
clared non-existent with its proposal. 

Second, only the amendments to the directive would 
create a conflict between legal systems, stretching beyond 
the Nord Stream 2 issue. A “legal void” would be created 
not only between Russia and the EU, but rather between 
the EU and all other natural gas suppliers using offshore 
pipelines. Since EU law cannot be applied selectively, the 
territorial water parts of pipelines in the Mediterranean Sea 
and Nord Stream 1 would also need to be covered. An ex-
emption clause for these pipelines can hardly be justified, 
since this would be a discriminatory measure. If also ap-
plied, it would change the business case for pipeline opera-
tors and create legal disputes with Algeria, Morocco and 
Tunisia as well, not to mention any future projects.

Third, although the Commission has, in agreement 
with European Parliament representatives, proposed a 
fast-track procedure for the amendment to the Gas Mar-
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ket Directive, the necessary majority in the Council is far 
from certain. Besides Germany, also Italy and Spain would 
be affected. The risk of relying on exemptions scrutinized 
by the Commission on unspecified political grounds, could 
hardly be accepted. Additionally, several member states 
with potential future offshore gas production could be 
skeptical as well.

Despite questions around the political process of 
introducing EU energy market regulation on the territo-
rial parts of import pipelines, the Commission’s proposal 
raises additional concerns about equal treatment. So far, 
natural gas arriving via pipeline at the entry point of the 
EU’s gas market rightly falls under the EU’s provisions 
from that point onwards. The same applies to competing 
Liquefied Natural Gas (LNG) after it has left the regasifi-
cation terminal in the EU, but not from the point onwards, 
where the LNG cargo arrives in the EU’s territorial waters. 
Comparing these cases, the added value of an application 
of EU energy market regulation on the very last section of 
an import pipeline remains – from a regulatory point of 
view – questionable.

The way forward with a new German government
Germany’s approach towards Nord Stream 2 is crucial not 
only for geographical reasons, but also due to its political 
weight in the Council. Since the beginning of the contro-
versy, Chancellor Angela Merkel has referred to the project 
as a commercial activity that has to be treated in the same 
way as comparable projects under EU rules. This position 
has included resisting Commission attempts to overstretch 
competences or arbitrarily changing the legal environment 
for the project. 

After the federal elections of September 2017, a 
new government consisting of the conservative CDU/
CSU together with the liberal FDP and the Greens is like-
ly to be formed. Depending on the outcome of the nego-
tiations on a coalition agreement, a more critical stance is 
possible, since the Greens and parts of CDU/CSU and 
FDP also oppose the pipeline. If the new coalition govern-
ment states its opposition towards Nord Stream 2, it will 
certainly earn some credit points from actors in the fields 
of foreign and environmental policies. At the same time, 

the new government will have to explain what this change 
in perspective implies in reality.

Since the permitting procedure in Germany is al-
ready well under way, political interference in order to stop 
the construction permit process is legally problematic and 
politically unlikely, unless a new set of sanctions against 
Russia is agreed on EU level. One way to buy time would 
be to support the Danish government in finalizing its na-
tional law and politically pressuring Denmark’s foreign 
minister to deny the construction permission. However, 
this would rather have the effect of delaying the building 
process, until a re-routing has happened, and not stop the 
project altogether.

Looking at developments at EU level, a new Ger-
man government could support the Commission’s ap-
proach for a mandate to negotiate an IGA with Russia and 
a change to the Gas Market Directive in the Council. This, 
however, would also not stop the building process, but cre-
ate legal difficulties in the operation of the pipeline in the 
country after it has been built. For the coalition partners, it 
might create at least two structural problems: First, besides 
the specific Nord Stream 2 case, is a transfer of power from 
the member state level to the Commission in the sphere of 
negotiating an IGA, a precedent for energy projects in the 
future? And, second, should the new government allow to 
politicize energy market regulation arbitrarily for foreign 
policy purposes, with implications for the economic and 
political environment of gas trade by offshore pipeline 
EU-wide? After considering these broader political impli-
cations, it seems more than likely, that a new government 
will focus on a connected topic instead: If serious claims 
about energy security risks or market foreclosure in the 
EU’s gas market are raised by EU partners, Germany will 
have to give guarantees for seamless market functioning in 
the future and consider energy security concerns from 
neighboring states more thoroughly.
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